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Reflections Nature, Commons, Legal Status/Legal Taxonomy and Legal (Social and Economic) Change

Ruru Ted Talk Takeaways
· Had to have a cultural and historical aspect to the environmental entity - connection
· Not just about conservation - recognize, indigenize, decolonize
· Sovereignty 
· Legal personality: defused a hot issue of ownership 
· Larger strategy to disrupt racism
· Resetting our relationship with nature
· Nature as animate 

...another intriguing extension of Stone’s idea: Commons Trusts
· Corporations, Private Property, Commons …. Tied together?
· Barnes, Capitalism 3.0
· “Our current market operating system gives too much power to profit-maximizing corporations that devour our commons and distribute most of their profit to a sliver of the population. And the government — which in theory should defend our commons — is all too often a tool of those very corporations.”
· A great ‘double tragedy’ of current capitalism: its relentless destruction of nature and widening of inequality
· Increases wealth inequality
· "In a 3.0 stage of our economy, there is a shift of awareness that extends the natural self-interest of the players to the entire ecosystem. Ecosystem awareness means having the ability to operate with a mind that perceives a problem from all of the perspectives in a given social-ecological system."
· Awareness of the ecosystem and how capitalism affects it
Create Commons (Wealth) Trust(s)
· “a new, market-based legal entity, neither privately owned nor government run: the asset-preserving trust, which would set limits on our depletion of the commons and pay dividends to all of us, the collective owners of the commons. Capitalism 3.0
· In much the same way that residents of Alaska today receive dividends from state oil wealth, a trust model for the commons institutionalizes the contract between generations and between humans and nature. It creates an economic "we" sector to balance the corporate "me" sector.”
· “…inventing a new commons-based institutions that can generate non-labour income for everyone. The secret of the wealthy… is that they don’t depend on salary or wages, but on investment income from their equity assets” Boileau.
· “revenues from our commons assets would be channelled into independent, non-governmental trust funds that would then generate dividends for everyone” “without stigma – it’s not government spending or handouts
Who would pay into the Trust Fund?
· Corporations (and other entities or persons) who want to use (up) commons resources: the atmosphere, airwaves, the sovereign right to create money, the public institutions that make stock markets and copyrights possible…. Eco-systems, technologies, scientific knowledge…” Boileau
· These things would happen much less if corporations had to pay for them
· “Barnes proposes
· renting out various common assets to businesses that wish to use them. This is a well-accepted principle – to pay for something owned by someone else. Why should corporations get a free ride on commons assets?
· “charging corporations for the use of airwaves, the pollution sink of the atmosphere”… effluent discharged into waterways
· “Assets which are not created by individuals or corporations but by nature and our society as a whole
· A birthright entitlement: one person, one share.
· How much? $1-1.5 Trillion generating $20,000 pa for a family of four.
· “This tragic flaw of markets [the lack of voice for nature, future generations and society as a whole] must somehow be fixed.  In theory it could be fixed by government regulation and taxation [Hardin] but given that the government itself is almost entirely in the sway of living suppliers and demanders, such a “solution” will never work or last. Far better to make the market fix itself by introducing agents for the currently unrepresented.
· This requires populating the market with entities legally accountable to future generations, other species (when appropriate) and all living pe­r­sons equally — ‘pro­per­ty on the outside and commons on the inside.’  Outward­ly, the market would see them (and have to respect them) like cor­por­ations, but inwardly they’d be coded to protect their assets for future generations and share current income (if there is any) equally.”

On Taxonomy and Legal Change: From Blackstone to Berry

… it’s about education - with a passionate vision - for a change
· … further upending (neo) liberalism’s private law taxonomy and embedding of (unequal) power relations together with human supremacy
Starting Thought:
· “The day will come when the failure of our laws to recognize the right of a river to flow, to prohibit acts that destabilize the earth’s climate, or to impose a duty to respect the intrinsic value and right to exist of all life will be as reprehensible as allowing people to be bought and sold.” Cormac Cullinan
· "a society in which it is stated, however vaguely, that rivers have legal rights would evolve a different legal system than one which did not employ that expression" Stone 333
Thomas Berry (1914-2009)
· a Catholic priest… cultural historian., geologian – or “Earth scholar” – an advocate of "eco-spirituality" and the "New Story,“
· “one of the twentieth century’s most prescient and profound thinkers. As a cultural historian, he sought a broader perspective on humanity’s relationship to the earth in order to respond to the ecological and social challenges of our times. 
· urged humans to recognize their place on a planet with complex ecosystems in a vast, evolving universe. He sought to replace the modern alienation from nature with a sense of intimacy and responsibility.
· called for new forms of ecological education, law, and spirituality, as well as the creation of resilient agricultural systems, bioregions, and eco cities.”
· “We must first have a vision of the future sufficiently entrancing that it will sustain us in the transformation of the human project that is now in process. We propose as such a vision: the Ecozoic Era, the period when humans would become a mutually beneficial presence on the Earth. That future can exist only when we understand the universe as composed of subjects to be communed with, not as objects to be exploited.”
· Flexible with the inclusive
· Neutrality between us and the earth
On Taxonomy

Taxonomy…
· The intellectual framework of the law and makes the law's complexity more manageable; the grammar of the legal discourse… The structure of rules and principles; of legal categories.
· Making the complexity more manageable 
· Organizing in a comprehensible way
· Reflects the legal culture of a given legal system, it is the product of the interaction of the legal tradition and new sensibilities. It's aging calls for its replacement
· Samuel: The Gaian model is … a taxonomical scheme, in that the three institutions of persona, res, and actio can act as describers of categories into which can be placed whatever constitutes legal knowledge, normally rules or rights or duties.
· Metaphors of ‘mapping”, of a photograph of ‘the landscape of the law’
The taxonomy… of our current law
· “The Gaian scheme, while undoubtedly a foundational map of the law, is more than just a cartographical representation or plan.
· It is an institutional model that insinuates itself within social reality in order to organize it in such a way that it becomes amenable to legal rules.
· The three focal points of persona, res, and actio are institutions in the sense that they exist as elements both in the world of law and in the world of social fact…
· The ontological importance of this must never be underestimated; the Gaian scheme represents the institutional structure of all Western legal systems inasmuch as all rules must attach to a person, to a thing, or to a remedy.” Samuel
The current taxonomy/structure of property (& persons): oppositions
· Private (market) vs Public (state)
· Private law vs Public law
· Persons and Property vs State and Citizen
· Subject vs Object
· Property law (freedom) vs Environmental law (regulation)
Goals, Purposes, Limits within these Oppositions?
· Private
· Individual sovereignty
· Private gain
· Consumption
· Development $
· Public
· State Sovereignty
· Public Interest
· Regulated Use
· Economic Growth $
· Apolitical 
Revisiting the Underlying Public/Private Distinction
· The emergence of the market as a central legitimating institution brought the public (state)/ private (market) division into the core of legal discourse" producing a "fundamental conceptual and architectural division in the way we understand law."  
Horowitz on Private Law (market)/Public law (government)...
· Separating public law and private law was a central goal [of legal scholars of the time and judges]... 347: “an effort to create a legal science to separate law from politics; to be presented as 'a neutral and apolitical system of doctrine and legal reasoning freed from … democratic politics“; the market promoted as the paramount institution for distributing rewards on a supposedly neutral and apolitical basis;
· Private law [was to be] understood as a neutral system for facilitating voluntary market transactions and vindicating injuries to private rights.... view that state regulation of private relations was a dangerous and unnatural intrusion into a system based on private rights.
Private Law (Property) v Public Law (Environmental Regulation)
· “The distinction between private rights of property in land and public regulation of land and natural resources has been so important to law's taxonomy that it has been previously regarded as 'a keystone of the semantic architecture of Western law’.
· The distinction between the categories of private right and public responsibility not only underpins the structure of modern law, it also serves as one of the most influential agents of social and economic practices.” per Nicole Graham
· Distinctions between private property and land
· Hard to change the way the structure is set up
Legal Taxonomy v Earth “as it lives”
· ´Graham…One of the institutional ‘barriers to adaptation’ is the structure of rules and principles that regulate the relationship between people, land and natural resources.
· ´ (compare to Samuel’s point: taxonomy as an institutional model that insinuates itself within social reality in order to organize it in such a way that it becomes amenable to legal rules.
· ´This structure, or taxonomy of (current) legal categories, splits questions of land use and ownership into smaller and separate questions of rights and responsibilities within the public/private dichotomy of law rather than treating a matter comprehensively (or in an ecologically integrated manner).
A Pattern: Alienations: Social, Legal Relations Separated
· Land vs People Communities
· Capital vs Labour
· Income and wages
· Production vs Social Reproduction (Women)
· Structurally dependent on women to provide the production labour
· Society vs Nature
Alienations: Unenlightenments…
· AZ at 348: “The conceptualization of society and nature as separate realms has its origins in the scientific, intellectual, and social transformations… culminating in the European Enlightenment
· Nature became an object or a thing to used by society 
· Mechanistic view 
· The physical parting of labour (and related forms of sociality) from land (or nature) during the period of primitive accumulation… a step towards the commodification of both these resources.
· Enclosures of the commons, land grabbing, … had the effect of removing people from land or restricting their rights of access and use. This process “freed up” land (or nature) for commodification and marketization…
· Unmoored from the land (and its sustaining powers), labour too was forced into the realm of market exchange as a means of survival.”
Production and Reproduction
· Women and environment are both marginalized in their positions within the formal economy.”… Ecofeminists problematize the naturalization of the gender division of labour and of women’s unpaid work as the key condition for the reproduction of labour-power on which capitalism is structurally dependent yet fails to account for…
· …the rampant exploitation and depletion of what capitalism deems infinitely available and free inputs (of both, women’s labour and nature’s resources) on which it relies renders the crisis of social reproduction and the ecological crisis entwined with each other and with the broader crisis of capitalism. 
An Anthropological Legal Order
· Casebook at 346 Geologists…have named this [our] geological era the Anthropocene because of the scope and scale of human impacts on the Earth. Our ongoing use and misuse of other animals, species, and nature is rooted in three entrenched and related ideas.
· Anthropocentrism -- the widespread human belief that we are separate from and superior to the rest of the natural world. At the imagined centre or core of the anthropocentric model is the human species; and around this centre is an 'environment' of infinite resources.“
· Humans at the centre of the world 
· Everything in nature - animate and inanimate - constitutes our property which we have the right to use as we see fit. 
· Where did we get this jurisdiction to constitutes earth as our property
· that we can and should pursue limitless economic growth as the paramount objective of modem society. Anthropocentrism and "property rights" provide the foundations of contemporary industrial society" 
Not a great look in 2020
Berry:
· We are changing not simply the human world, we are changing the chemistry of the planet, even the geological structure and functioning of the planet.
· We are disturbing the atmosphere, the hydrosphere, and the geosphere, all in a manner that is undoing the work of nature over some hundreds of millions, even billions of years.
· The genetic strains we have extinguished will never return.
Science of the Enlightenment
· (Bacon, Descartes, Hobbes et al)
· AZ: 348 During the Enlightenment, the long-standing organic (animistic) worldview centered on the principles of interconnection or the “living earth” gave way to one based on a mechanistic (scientific) conception of nature as dead, passive matter, governed by external forces.
· One critical consequence of this shift was to cast non-human nature as something that is external, or “other,” and subject to human conquest, mastery, and control, or romanticized and reserved for human pleasure.
· The notion that humans stand apart from nature, found particular synergy with a range of other political and ideological developments that prepared the ground for spread of laissez faire capitalism in Europe. (and has surely been entrenched in neo-liberalism’s new form of ‘late capitalism’.
The Newer Science: Connection and Relationship of Earth as a Living System
· ”During the past three decades however, because of important advances in theories of physics known as quantum theory and relativity theory, this scientific world-view has changed. The world is now understood to be an integrated living system that cannot be understood by reducing it to its separate parts, its essential properties derive from the interactions and relationships between those parts. There has been a radical shift in focus from parts to relationships.”  (Mattei)
· These theories had not yet been discovered in the 1700s
· ´The insights of systems thinking, complexity theory and Gaia theory show us that one can never hope to understand a component of a system in isolation. Everything is interrelated, and as systems grow in complexity they begin to display qualities which were not previously apparent from an examination of any of their component parts.’ Per Cullinan 355
Subject-Object? Or… Both as Animate…
· Berry: The Ecozoic Era, the period when humans would become a mutually beneficial presence on the Earth. That future can exist only when we understand the universe as composed of subjects to be communed with, not as objects to be exploited. “Use” as our primary relationship with the planet must be abandoned.
· In reality there is a single integral community of the Earth that includes all its component members whether human or other than human. In this community every being has its own role to fulfill, its own dignity, its inner spontaneity. Every being has its own voice. Every being declares itself to the entire universe.
· We’ve only talked to ourselves and not considered the earth or universe 
A new way of framing (private) law 
Earth jurisprudence? Wild Law?
· Cullinan: “a philosophy of law and regulation that gives formal recognition to the reciprocal relationship between humans and the rest of nature.” (Murray)
· 1) abandoning the dominant modern worldview on nature and social organisation, in light of developments in contemporary science,
· The idea that it is separate 
· Society and nature are not alienated from one another 
· 2) arguing for a shift in thought and feeling in relation to nature and the Earth;
· 3) agreeing on the need for a transformation in our conceptualisation of legality to align them with the creative forces of the Earth.
· earth-centric view
· Nothing short of a paradigm shift in our worldview from the modernist western nature/culture dualism anthropocentric representational worldview to a new Earth-centric
Key (even competing) values and interest?
· Current values/worldview
· Autonomy
· Self-determination
· Choice
· Ownership
· Use
· Profit
· Human
· Earth jurisprudence values/worldview
· Relationship
· Family and community
· sharing/reciprocity 
· Use
· Sustainability
· Earth 
Berry’s Principle of Jurisprudence
· “Berry makes the point that the universe itself is the origin of all rights and is a communion of subjects, not a collection of objects.
· Consequently, each component member of the universe is capable of having rights and has at least three rights:
· the right to be (i.e. to exist),
· the right to habitat or a place to be,
· and the right to fulfil [125] its role in the ever renewing processes of the Earth community.
· In other words, if we are to claim that we have inherent human rights by virtue of our existence as humans, all other beings with whom we have co-evolved must also have rights which must be balanced against those of humans.” 356
Thomas Berry: Ten Principles of Jurisprudence
1. Rights originate where existence originates. That which determines existence determines rights.
2. …the universe is self-referent in its being and self-normative in its activities. It is also the primary referent in the being and the activities of all derivative modes of being.
3. The universe is composed of subjects to be communed with, not objects to be used. As a subject, each component of the universe is capable of having rights
4. The natural world on the planet Earth gets its rights from the same source that humans get their rights: from the universe that brought them into being.
5. Every component of the Earth community has three rights: the right to be, the right to habitat, and the right to fulfil its role in the ever-renewing processes of the Earth community.
6. All rights are role-specific or species-specific, and limited. Rivers have river rights. Birds have bird rights. Humans have human rights..
7. Human rights do not cancel out the rights of other modes of being to exist in their natural state. Human property rights are not absolute. Property rights are simply a special relationship between a particular human ‘owner’ and a particular piece of ‘property,’ so that both might fulfil their roles in the great community of existence.
8. Since species exist only in the form of individuals, rights refer to individuals…
9. These rights as presented here are based on the intrinsic relations that the various components of Earth have to each other. The planet Earth is a single community bound together with interdependent relationships. No living being nourishes itself
10. ´In a special manner, humans have not only a need for but also a right of access to the natural world to provide for the physical needs of humans and the wonder needed by human intelligence, the beauty needed by human imagination, and the intimacy needed by human emotions for personal fulfillment.
What then, is an education for on a planet with a biosphere?
· Graham: The taxonomy [of our law] was created at a time when the law was deeply anthropocentric and facilitative of the rise of industrialisation and a growth-based economy with its attendant political and economic philosophies of liberalism and capitalism. …
· the private/public distinction… at the heart of law’s taxonomy… has not changed, and neither has the law school curriculum/legal education
· The categories of law remain deeply anthropocentric and to that extent, in the face of scientific evidence indicating the need to situate ourselves, as a species, within rather than outside and above the world, 
The need for change (even if we’ve been trained to accept the current way)
· Graham: The present taxonomy of law is perpetuating the conditions of the crisis…
·  …Cain argues that lawyers are ‘symbol traders’—reproducing abstract categories that no longer correspond to reality and in this they show themselves to be an indifferent part of modern economic relations,…
· David Orr concludes that such intellectual abstraction and disconnection with the real, physical world indicates ‘the failure of the schools and colleges that presumed to educate them but failed to tell  them what an education is for on a planet with a biosphere’.
· Berry, “As now functioning, the university prepares students for their role in extending human dominion over the natural world, not for intimate presence to the natural world. Use of this power in a deleterious manner has devastated the planet.”
And so, Berry and The Great Work … in the universities
· “As concerns education, its purpose as presently envisaged, is to enable persons to be “productive” within the context of the industrial society. A person needs to become literate in order to fulfill some function within the system, whether in acquisition or processing of raw materials, manufacturing, distributing the product in a commercially profitable manner, managing the process or the finances, or, finally, spending the net earnings in acquisition and enjoyment of possessions.
· A total life process is envisaged within the industrial process. All professional careers now function within the industrial-commercial establishment, even education, medicine, and law.
· Education …should awaken …an awareness of the world in which they live, how it functions, how the human fits into the larger community of life, the role that the human fulfills in the great story of the universe, and the historical sequence of developments that have shaped our physical and cultural landscape…
· Education …need[s] to ground [itself] within the story of the universe as we now know it through our empirical ways of knowing. Within this functional cosmology we can overcome our alienation and begin the renewal of life on a sustainable basis. This story is a numinous revelatory story that could evoke not only the vision but also the energies needed for bringing ourselves and the entire planet into a new order of  survival.



